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DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on an exception filed by the
Butte County Part-Time Faculty Association/ Comruni cati on Wor keré
of Anmerica (PTFA or Association) to the proposed deci sion
(attached hereto) of an adm nistrative law judge (ALJ). The ALJ
di sm ssed the Association's unfair practice charge against the
Butte County Community College District (District). | At issue is
whet her the Association proved that the District was aware of the
Associ ation's nonexclusive representational status at the tine

the District unilaterally changed the nethod by which it

calculated part-tine instructors' "flex-tinme" conpensation.



EACTUAL _SUMVARY

There is virtually no dispute over the facts presented by
the ALJ in his proposed decision; rather, the Association excepts
to the conclusion reached fromthose facts. Therefore, we adopt
the ALJ's factual summary as our own. For the conveni ence of
this decision, the pertinent facts are |isted bel ow

The part-tinme faculty at the District began organi zi ng
activities during fall 1985, Part-tinme faculty nmenbers,

Al Kay and Virginia Fast, nmet with the District admnistrators on
a nunber of occasions during 1986 on behalf of the part-tine
facul ty. | ssues discussed included the District's parking and
pay period policies. The District was represented at these
nmeetings by District Vice President Ernest Matl ock. Mat | ock was
aware during these neetings that Kay and Fast were representing
the interests of part-tine faculty (though not necessarily
representing PTFA as an enpl oyee organi zati on—the key issue in
this case).

The circunstances giving rise to this case involve the
District's restructuring of what is called its "flex-tine"
policy.! This policy was utilized in conputing the part-time
faculty's conpensation. The nethod of conputation changed in
spring 1987. The alternative nethod of conputation was quite
conplicated and was not understood by the part-tine faculty.

When the part-tine faculty received their contracts for spring

A conpl ete review of the mechanics of this policy is
unnecessary for purposes of this discussion. A thorough analysis
is contained in the proposed deci sion.
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1987, many noticed that their "flex-tinme" contracts were either
reduced or nonexistent. Conplaints to the District, through
depart ment heads and-NhtIock's of fice, yielded mxed responses.
Testinony indicated that sonme faculty nenbers were told that a

m st ake had been made and it would be corrected, and others were
told that the m stake would not be corrected. Finally, in early
March, Fast requested a neefing with Matlock to discuss the part-
time faculty's concern over the "flex-tinme" problem The neeting
t ook place March 24, 1987. Testinony differs as to Matlock's
expl anation of the change in policy. Fast contended that Matl ock
stated that a mstake had been made, but it would not be
corrected. Matlock asserted that he fully explained the reasons
for the change. The ALJ credited Matl ock and found that he had
expl ained the new policy to those attending the neeting. Mat | ock
refused to reconsider the decision to refornmulate the conputation

of "flex-tine."

On July 1, 1987, the Association sent the District a letter
formally requesting recognition as a nonexclusive representative
of part-tinme faculty. The letter included the nanes and
addresses of the Association's officers and was sent on PTFA
stationery.

On July 13, 1987, the Association filed its unfair practice

charge alleging that the District violated section 3543.5,

’Part-tine faculty normally received both a regular contract
and a "flex-tine" contract.



subdi vi sions (a) and (b)® of the Educational Enploynent Rel ations
Act (EERA)* by failing to provide t he Association with notice and
- an opportunity to neet and consult with the District prior to
changing the "flex-tinme" policy.®> The District denied any
violation of EERA. A hearing on the unfair practice charge was
hel d on Novenber -30 and Decenber 1, 1987.

The ALJ determ ned that, even though enployers subject to
the jurisdiction of EERA nust notify and neet wi th nonexcl usive
representatives, the District did not violate its obligation

because it was not on notice, at the tinme of its decision to

3Although the Association's charge alleged a violation of
section 3543.5, subdivisions (a), (b), and (d), PERB issued a
conplaint solely for a violation of subdivisions (a) and (b).

“The Educational Enploynent Relations Act is codified at
Gover nnment Code section 3540 et seq. Unless otherw se indicated,
all statutory references are to the Governnent Code.

Section 3543.5 provides, in pertinent part:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.

°As discussed at length in the proposed decision, a public
school enployer has a duty to neet and discuss with a
nonexcl usi ve representative, upon request, any proposed changes
in matters fundanmental to the enploynent relationship.
(Los)AngeIes Unified School District (1983) PERB Decisi on No.
285.




change "flex-tinme" policy, that the PTFA was a nonexcl usive
representative of the part-time faculty. W agree and wite only
to address an area not covered in the proposed decision.®

The Associ ation excepts to the ALJ's determi nation. It
contends that because the ALJ recognized that Kay and Fast net
with Matlock to discuss part-time faculty concerns, the D strict
was on notice of the existence of the PTFA as a nonexcl usive
representative. Its exception begs the ultinmate question in the
case. D d the Association prove, by a preponderance of the
evi dence, that Matlock, and hence, the District, knewthat Kay
and Fast were representatives of the PTFA when he net with them
during fall 1986? W hold that it did not.

DI SCUSSI ON

In order to establish a violation of section 3543.5,
subdi visions (a) and (b), the Association had the burden of
'proving that the District failed to give it notice and a
reasonabl e opportunity to neet and consult. - PERB Regul ation
32178' provides that, in unfair practice conplaints, "[t]he
charging party shall prove the conplaint by'a pr eponder ance of
the evidence in order to prevail." It was, therefore, incunbent
upon the Association to introduce evidence that the District knew

that PTFA represented the part-tinme faculty, at the tinme it

®To the extent that it is consistent with this di scussi on,
t he proposed decision is adopted as the decision of the Board
itself.

'PERB Regul ations are codified at California Administrative
Code, title 8, section 31001 et seq.
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decided to change its "flex-tine" policy. The District could not
be required to neet and consult with the Association if it were
not on either actual or constructive notice that the Association
represented part-tine faculty.

The facts surrounding the existence of PTFA as an
organi zation at the time of the change in the "flex-tinme" policy
are sketchy at best. The testinony of Kay and Fast indicates
that they net wwth Matl ock on a nunber of occasions to discuss
matters that concerned part-tine faculty. Noticeably absent is
any testinony that Mtlock was infornmed on these occasions that
Kay and Fast were representatives of PTFA.  Nor were any
docunments introduced that indicated that PTFA, as a organi zation
exi sted during 1986 when Kay and Fast net with Matl ock, or when
the decision to change the "flex-time" policy was nade.

Matl ock testified that, while he was aware that the part-
time faculty were organizing as early as spring 1986, neither Kay
nor Fast indicated that they were acting in a representational
capacity for PTFA until the official notice of July 1, 1987. He
did, however, recognize that at the neetings, Kay and Fast wer e
requesting relief for all of the part-time faculty. Matlock also
testified that a nunber of people, in addition to Kay and Fast,
came to him "representing or wanting to represent part-tiners."

W find that the Association failed to present sufficient
evidence to neet its burden. The facts before the Board indicate
only that Kay and Fast net with the District about issues of

concern to the part-tinme faculty and that the part-tine faculty



were in the process of organizing. The dearth of facts regarding
the status of PTFA and the testinony of WMatl ock are fatal to the
Associ ation's charge.
ORDER
I n accordance with the di scussi on above, the conplaint in

Case No. S CE-1111 is hereby DI SM SSED.

Chai r person Hesse and Menber Camilli joined in this Decision.



STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

BUTTE COUNTY PART-TIME FACULTY
ASSOCIATION/COMMUNICATION WORKERS
OF AMERICA,

Unfair Practice
Case=e No. S-CE-1111

Charging Party,
V.

BUTTE COMMUNI TY COLLEGE DI STRI CT, PROPOSED DECI S| ON
(8/ 10/ 88)

Respondent .

VVV\JVVVW N N

Appear ances: Charles . Strong, Comruni cation Wirkers of Anerica,
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PROCEDURAL HI STORY

On July 13, 1987, the Butte County Part-Tine
Facul ty Associ ati on/ Cormuni cati on Workers of Anerica (hereafter
Charging Party, BCPTFA or Association) filed an unfair practice
charge with the Public Enploynent Relations Board (hereafter
Board or PERB) against the Butte Community College District
(hereafter Respondent, District or College) alleging violations
of sections 3543.5(a), (b) and (d) of the Educati onal
Enpl oyment Rel ations Act (EERA or Act).1 On Septenber 15,
1987, the Ceneral Counsel of the PERB issued a conpl aint

lThe EERA commences at section 3540 et seq. of the
Government Code.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted_by_the Board.




agai nst the College charging a violation of Governnent Code
section 3543.5(b) and a derivative violation of Governnment Code
section 3543.5(a)? The Respondent's answer, filed on

Novenber 18, 1987, denied any violation of the EERA. An
informal conference was held and the matter was not resolved.
A formal hearing was held on Novenber 30 and Decenber 1, 1987,
before the undersigned. Post-hearing briefs were filed and the
matter was submtted on February 9, 1988.

| NTRODUCTI ON

This unfair practice charge grows out of a change of policy
in the conpensation paid to specified part-tine teachers. The
formula on which the conpensation per course was cal cul ated was

changed wi thout prior notice to the Charging Party. There was

2A11 section references, unless otherw se indicated, are
to the Governnment Code. Sections 3543.5(a) and (b) state:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.



no exclusive representative. At the tine, the Association was
organi zing to obtain such status.

Respondent states that its obligation is only to neet and
di scuss upon request with known enpl oyee organi zations.
Further, it insists that notice of the change was provided to
each individual part-tinme enployee via (1) the handbook, (2)

i ndi vidual contract of enploynent, and (3) individual flextine
agreenents.

The policy change was nade in Decenber, 1986, effective for
the 1987 spring senester, which began on January 20, 1987. No
request to discuss the matter was received by the College from
anyone until early March 1987, which was in m d-senester. The
Respondent was not infornmed there was an enpl oyee organi zation
representing the part-tine instructors until July 1987.

In dispute is at what tinme an enployer is under an
obligation to give "enpl oyee organi zati on" status to a group of
enpl oyees whi ch has been discussing terns and conditions of

enpl oynent .

A. Jurisdiction

The Respondent is a public school enployer and the Charging
Party, since July 1987, has been an enpl oyee organi zation, as
defined by the Act. Charging Party's status prior to July 1987

is at issue.



B. Quqanjzational and Representatjonal Activities - Background

Organi zing activities were conducted anong the part-tine
faculty at the College at |east since Novenber 1985. Al Kay, a
veteran part-tinme instructor, organized neetings of the
part-time faculty at that time. . Instructors who attended such
meeti ngs di scussed various concerns of the part-tinme faculty
about their conditions of enploynent. A proposed change in
par ki ng arrangenents was one of the nost immedi ate concerns.

Kay, speaking for the part-tinme faculty concerns on this
subject, nmet with admnistrative representatives of the Coll ege
for the first time in the spring of 1986. No fornal
organi zati on existed, but Kay clainmed to be the spokesperson of
the part-tinme faculty. He, together with others, specifically
Virginia Fast, also a part-tinme instructor, sinply brought to
the attention of the adm nistration specific concerns of the
part-tinme faculty regarding parking conditions. During 1986
and 1987 several other neetings occurred with Kay and others
and representatives of the College. At these neetings various
i ssues of concern to the part-tine faculty nenbers were
di scussed. One subject, for exanple, was a proposal that the
District change the da{e that the first paychecks of the

senester be avail abl e.

They made no formal request of the College, prior to

July 1, 1987, that they be recognized as either an enpl oyee



organi zation within the neaning of the EERA or as agents or
representatives of the BCPTFA or the Communication Workers of
Aneri ca.

In the fall of 1986 Kay and Fast requested and received a
l[ist of the part-time instructors fromM . Ernest Matlock, a
Col I ege vice president. They received a second list in the
spring of 1987. They used the College nmail distribution system
to contact faculty in both 1986 and 1987. They coll ected
enpl oyee signature authorization cards on canpus during the
fall semester of 1986 and spring of 1987.

It is found that Kay and Fast had the intent of becom ng an
enpl oyee organi zation and representing enpl oyees on enpl oynent
matters and began to take actions manifesting this intent at
|east as early as the fall of 1986.

C. District Know edge of Activities

Mat | ock met with Kay and Fast, at their request, during the
spring and fall of 1986 concerning parking spaces and the pay
periods for part-tinmers. He understood they were seeking
changes in the current College polices on both of these
subjects not just for thenselves, but for the part-tinme faculty
as a whole. He also net wth Kay and Fast, at their request,
on March 24, 1987 regarding flextine policy. He supplied them

with a copy of the policy on flextine.



It is found that the personal know edge of Vice President
Mat | ock that Kay and Fast, on occasion in conjunction with
ot hers, were ad hoc spokespersons for certain part-tinme faculty
regarding work related concerns, was inputed to the Coll ege.
These concerns included: (1) the school's parking policies,
since spring 1985, (2) the pay-period policies, since fall 1986
and (3) flextine policies, since March 24, 1987. There is no
evi dence the enployer was aware of their use of the mail system
and no evidence of any sort the enployer was aware of their

solicitation of authorization cards on canpus.

It is found that the District net with Kay and Fast and
others, starting in the spring of 1986, and di scussed work
rel ated concerns whenever requested by them and provided
appropriate and accurate information upon their request. The
enpl oyer knew of various ad hoc representational activities of
Kay and Fast on behalf of part-tinmers prior to the
inplenentation of the policy change.

D. Fl extine Policy (1985-1986)

The Col l ege finances its instructional prograns with
funding it receives fromthe State of California, schoo
district taxes, contracts with other agencies, student fees and
various other sources. For funding, as well as for other
pur poses, the types of courses offered are divided into three

general categories. Each category has a different type of



att endance accounti ng.

Beginning in the fall of 1985, the College paid the
‘part-time instructors on an hourly basis not only for their
actual student contact hours but for a specified anount of
extra hours each senester. These extra hours were called
flextime and were for the purpose of such instructors' engaging
in "Instructional inprovenment" activitres.

The state funding allowed such paynent of flextine but did
so under a rather conplicated formula that was based on
variations in the actual nunber of class hours taught in a
gi ven senester.4 In order to make its flextinme policy
under st andabl e the Coll ege assigned one flex hour per senester
for each senester unit taught. Therefore, a part-tine
instructor who taught a three-unit course for a senester
received three flex or extra hours of paynent if he/she engaged
in "approved instructional inprovenent" activities during the
senester.

To facilitate the instructors' planning for these
activities the Coll ege publishes, in advance of the academ c

year, a booklet of neetings, semnars and wor kshops, attendance

3See California Administrative Code, Title 5, section
55720, et. seq.

*The nunber of class hours taught each semester
fluctuates based on the manner in which holidays affect the
school academ ¢ schedul e.



at which may be used to neet this "instructional inprovenent"”
requirement. This flextine policy continued in effect for the
Fall, 1985, Spring, 1986 and Fall, 1986 senesters.

E. Change in Flextinme Policy_ (Spring Senester 1987).

Under the above described policy it was possible, under .
sone cal endar circunstances, for the College to pay to the
part-time instructor nore noney that it received fromthe
State. In order to avoid this result the Coll ege changed the
flextime policy, effective with the Spring senester, 1987.
Under the new policy flextine was distributed only to the
extent that the paynent of teaching hours plus flextinme hours
did not exceed the noney received fromthe State for that
cour se.

The Spring, 1987 flextine policy continued for that one
senester only. The College returned to the 1985-86 policy
beginning with the fall senmester, 1987. The difficulty in
-~ explaining the new policy was one of the reasons cited for the
return to the previous policy.

F. Notice of Mddification of Flextinme Conputation

The College did not directly conmunicate to either the
Association or to the instructors the fact that it had nodified
the amount of flextinme to be assigned individual courses.
| ndeed, there is no evidence of when the association cane into
exi stence and clained the right of representation, other than

its letter to the College of July 1, 1987. The results of this



nodi fication did appear in the individual 1987 spring senester
contracts tendered by the College to each part-time instructor.

G Contracts of Enpl oynent

The Col |l ege enploys both full-tinme and part-tine
i nstructors. Full-time instructors - are paid on.an annua
salary basis. The part-tine instructors are paid on an hourly
basis and are enployed pursuant to new individual contracts
prepared and signed each senester. These individual contracts
specify the total hours of enploynent, the rate of conpensation
per hour, and the course(s) to be taught. The contract also
specifies the dates and hours of classroominstruction for each
course(s) and the nunber of units of college credit assigned to
each course. Each instructor is also assigned a specific
‘nunber of flextinme hours comensurate with his/her coursel oad,
at his/her regular rate of pay.

H Instructors' Receipt of Contracts for Spring. 87 Senester

1. Instructor Al Kay was tendered a contract by the
'Coll ege for the 1987 spring senester. This contract included
no flextime for courses for which he had previously would have
received flextine. Kay did not understand that the tendered
contract reflected a nodification of the flextinme policy.

2. Instructor Virginia Fast received her 1987 spring
senmester contract in Decenber of 1986 or January of 1987, she

noticed that the flextinme was |less than she anticipated. Her



contract provided for only three hours of flextinme for nine
hours of coursework. \When teaching the sane courses the
previ ous year she received nine hours of flextinme. She
assuned it was sinply a mstake in the contract. The senester
started on January 20. She brought the subject. up.when her.
di vision held a neeting on January 15. She called the contract
to the attention of the chair of her departﬁent, who then sent
it to the dean. She got a note back saying that it was a
m stake but that was the way that the contract was going to be,
that she would have to sign the contract in order to get paid.
Therefore, in early March 1987, Fast and Kay asked to neet
with Matl ock on the subject of flextinme. Matlock met with them
on March 24, 1987 and gave them a docunent that he used to
explain the nodification of the flextine policy as it related
to the category of courses in question. Fast insisted that
Mat |l ock told her at that tine that his staff had nade a m stake
in conputing the hours of flextinme when they wote the
contracts. However, it was too late and the errors were too
w despread for himto correct the m stake. Matlock insists he
gave Kay and Fast a correct description of the nodification of
the flextine policy and that he did not say that a m stake had
been nade in preparing the contracts. To the contrary, he said
what he did say was, if any errors were found in any
instructor's contracts, the College would correct them

retroactively as it always had done in the past. Referring to
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the docunent he used in the neeting, he credibly explained how
he described the nodification in the flextine policy to Kay and
Fast . It is found that Matl ock correctly described the new
policy.

Fast did not understand the docunment when she received it
and, at the tinme of the hearing, still didn't. She-conplaihed
that it was a policy change and she hadn't been inforned about
it and that she had already perforned the flextine. She turned
in a conplaint through College channels. It was returned with
the answer that the College followed the policies and
procedures in force at that tine.

3. Instructor Inge Schm dt has been a part-tine
instructor at Butte College for the last two and one-half
years. Her understanding of the flextinme policy was that if
she taught nine senester units, she would receive nine hours of
flextine. If she taught one senester. unit she would receive
one unit of flextinme. -In the spring of 1987, she taught nine
units. She had previously taught the sanme nine units .and had
“received nine hours of flextinme. She was not told prior to the
spring senester of 1987 that she would not be earning the sane
flextime for teaching the sanme nunber of hours and units. Wen
she received her contract for spring senester in Decenber of

1986, she becane aware a flextinme contract was not attached.
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Based on past practice she expected to receive two contracts. A
contract for teaching and a separate contract for flextine.
Wil e they m ght have been separate contracts, she would
receive themat the sane tinme. She called the office of

Tom O Connor, the dean of the Evening College, and was told
that there was no flextine provided for her spring schedul e
because " . .. all of the available hours are being taught,
therefore there was no extra tine for flextine or

sonmething . . . ." She didn't understand the new fornul a.

This conversation occurred in January of 1987.

4, Instructor Paula Busch has been a part-tine instructor
at the College for four years. Her contract for the spring
senester of 1987, showed ten hours of classroomteaching tine.
Ten hours of flextinme was originally on the contract but was
crossed out. She first raised the issue at her departnental
nmeeting chaired by Jeff Nelson. Fred Allen, the associate dean
of her teaching area, attenpted to explain it to the group.
After hearing Allen's explanation, she still didn't understand
it.

5. Instructor Marjorie McMarion, a part-tinme instructor
for eleven years at Butte College, teaches a basic nutrition
course. For spring senester, 1987 she was paid for the sane
total nunber of hours as she had received paynent for in 1985.
the difference was that the hours during the spring senester,

1987, were all straight classroomteaching hours. Wen she

~taught the sanme course in 1985 under the prior policy, she
12



taught seven hours |ess and was assigned seven flextine hours.

|. Request_for Recognition

By a letter dated July 1, 1987, to Matlock, the Charging

Party informed the Respondent of its request for recognition as

foll ows:

Dear M. Mattl ock: (sic)

The Butte County Part-Tinme Faculty

Associ ati on/ Conmuni cations Workers of Anmerica requests
recognition as an enpl oyee organi zation to represent
part-tinme faculty at Butte Coll ege.

Qur representatives are Al Kay, Chair; and

Virgi nia Fast, Co-Chair; and Don Brooks, President
CWA Local 9414. Qur nailing address is

1009 Sycanore Street; Chico, CA 95928. CQur tel ephone
nunber is 891-4543.

On August 11, 1987, the Charging Party sent Matl ock a

followup letter saying:

Dear M. WMattl ock: (sic)

Today | talked with M. Terry Lindsay of the
Publ i ¢ Enpl oynent Rel ati ons Board.

M. Lindsay told ne you were uncertain about
ny letter of July 1, 1987, requesting that
you recogni ze us as an enpl oyee

organi zation, and ny followup letter of
July 19, 1987.

These requests for recognition were infornal
requests to assure us the right to neet and
confer informally with you and ot her

adm nistrators at Butte and access to the
privileges given all other canpus

organi zations. W also wanted to meke
certain you know who our representatives
were and how to contact our organization.
The formality of the witten request was for
our records and yours. As you recall, we
agreed on July 1, 1987 to neet and confer

13



informally as we have before and and [sic]
since that neeting. W appreciate your
willingness to neet wth our
representatives.

If we can assist you in any way, please do
not hesitate to contact us.

1 SSUE
Did the Respondent, when it failed to notify the Charging Party
prior to the time it changed the flextime policy for its
part-time enpl oyees, violate the Charging Party's right to
represent its nenbers? If it did, was this also a derivative
vi ol ation of section 3543.5(a)?

CONCLUSI ONS OF LAW AND DI SCUSS| ON

A. Status of Nonexcl usive Representative

EERA guarantees a nonexcl usive representative certain
statutory rights e.g., the right to represent its nenbers, the
right of reasonable access to school facilities, and the dues

5
deducti on. In addition, the Board has held that, so long

°3543.1. RIGHTS OF EMPLOYEE ORGANI ZATI ONS

(a) Enpl oyee organi zations shall have the
right to represent their nenbers in their
enpl oyment relations with public schoo

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as
t he exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit in
their enploynment relations with the public

14



as no exclusive representative exists a nonexcl usive
representative has the right to represent its nenbers

in grievance procedures. See M. Diablo Unified

School District, et al. (1977) EERB Deci sion No. 44.

Clovis Unified School District (1984) PERB Deci sion

No. 389 and Santa Monica Community College District

(1977) PERB Deci sion No. 103.

In Los Angeles Unified School District (1983)
PERB Deci si on No. 285, the Board did not decide the
full paranmeters of the nonexclusive representatives
rights but held that they did include the right to
meet and di scuss subjects that are as fundanental to

t he enpl oynent relationship as wages and fringe

school enployer. Enployee organi zati ons nay
establish reasonable restrictions regarding
who may join and may nmake reasonable
provisions for the dismssal of individuals
from menbership

(b) Enpl oyee organi zations shall have the
right of access at reasonable tines to areas
i n which enpl oyees work, the right to use
institutional bulletin boards, mail boxes,
and ot her neans of communication, subject to
reasonabl e regulation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by
this chapter

(c) A reasonable nunber of representatives
of an exclusive representative shall have
the right to receive reasonable periods of
rel eased tinme without |oss of conpensation
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benefits.
The | eadi ng Board-precedent decision under the Ral ph

C. Dills Act, ®

t he conpanion law to EERA, on the subject of
"the enployer's duty to a nonexclusive representative.is

Prof essional_Engineers in California Governnent (PECG. (1980)

PERB Deci sion No. 118-S; section 3515.5 on which the Board
relied is identical to section 3543.1(a) of EERA. |In PECG
supra, the Board stated:

We stress, however, that the obligation
i nposed on the state enployer to neet with a
nonexcl usive representative is not the sane
as that inposed with regard to an excl usive
representative. Thus, whereas the Governor
and representatives of recognized or
certified enployee organi zati ons "have the
mut ual obligation personally to neet and
confer [in good faith] pronptly upon request
." the Board finds that the obligation
|nposed by the statute on the state enployer
Wi th respect to nonexclusive representatives

when neeting and negotiating and for the
processi ng of grievances.

(d) Al enployee organi zations shall have
the right to have nenbershi p dues deducted
pursuant to Sections 13532 and 13604. 2 of

t he Education Code, until such tinme as an
enpl oyee organi zation is recogni zed as the
excl usive representative for any of the
enpl oyees in an appropriate unit, and then
such deduction as to any enployee in the
negotiating unit shall not be perm ssible
except to the exclusive representative.

®The Ralph C. Dills Act conmences at section

3512 of the Governnent Code and applies to State
enpl oyees.
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is to provide a reasonable opportunity to
meet and di scuss wages with themprior to
the tine the enployer reaches or takes
action on a policy decision.
As flextime policies are directly involved with both
hours and wages there is little doubt that these
policies fall within the above descri bed genera
par anet ers.

Thus it is concluded that the District had a duty
to neet with and di scuss contenpl ated nodifications
in policies such as flextine with any nonexcl usive
representative it was aware of.

B. Notice

An enpl oyer nust be put on notice that an
enpl oyee organi zation is assumng a representational
role on behalf of specified enployees in order for
that enployer to be obligated to notify such
organi zation prior to a policy nodification or
i npl ementation that affects such enpl oyees.

Charging Party argues that a formal request for
recognition is not a requirenment for the attainnment
of enpl oyee organi zati on status. It correctly cites

Monsoor v. State of California (1982) PERB Deci sion

No. 228-S for this proposition. That case sets forth
the m nimal requirenents necessary to attain enpl oyee
organi zation status. However, Monsoor does not

address what an enpl oyee organi zati on, however
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mnimally fornmed, nust do to inpose on the enployer
the duty of prior notification of changes in working
conditions. Nunerous individuals may be acting, at
any given tinme, on behalf of thenselves and ot her
fell ow workers, in the enployer-enployee relations
field. To inpose on the enployer a duty to give all
such individual (s) notice prior to all policy

nmodi fications or inplenentations arguably within the
scope of representation would inpose an inpossible
and unr easonabl e burden.

Nunmer ous Board cases have dealt with the issue of
notice prior to unilateral changes in worKking
conditions. All of these cases hold that the
enpl oyer has a duty to first give notice of any
proposed policy nodifications or inplenentations to
any existing enpl oyee organi zation(s) in order for
- such organi zation(s) to effectively exercise their
right to neet and discuss7 by first making a tinely
request to do so. None of these Board cases have
dealt with the issue presented here: when is the
enpl oyer charged with know edge of the existence of

t he enpl oyee organi zati on?

‘Or to negotiate in the case of an exclusive
representative.
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In State of California (Franchise Tax Board).

(1982) PERB Deci sion No. 229-S the Board di scussed a
right of prior notice in its rationale, but it was
dicta to the facts and issue of the case. The issue
did not involve the failure of the enployer to give
notice. The enployer did not give prior notice. The
enpl oyees had | earned about the proposed change by
runor. Their agent, a nonexclusive representative,
had requested and been granted a neeting with the
enpl oyer to urge nodification to the plan. The Board
held that the enployer had not commtted an unfair
practice because it had nmet with the enpl oyee

organi zation and considered its concerns.

C. Regul ations Re an Anal ogous C rcunstance

PERB regul ations provide that an enpl oyee
organi zation shall serve the enployer with a witten
‘request when attenpting to obtain recognition as the
excl usive representative of an appropriate unit of
enmpl oyees. ™ The request nust describe the unit of
enpl oyees the organization clains to represent, the

officers and the address at which the organization

8See California Administrative Code, title 8, part Il
section 33050 et seq.
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may be contacted. This process is the first formal step in the
attai nment of exclusive representative status.g These
regul ati ons assune an enpl oyee organi zation's interest in
attaining exclusive representative status. Experience

i ndi cates they serve well for that purpose. Conformng with
these regulations lends precision to the enpl oyee organi zation
recognition process. After a proper witten request has been
transmtted and received the enployer is aware of the unit of
enpl oyees the organi zation clains to represent, as well as the
officer(s) and/or agent(s) to contact and as well as where
communi cations or notices are to be sent.

D. Effect of July 1. 1987 Letter

As stated above, it is not necessary to submt the section
33050 notice in order to obtain enpl oyee organi zation status.
However, in order to inpose a duty on the enployer to provide
prior notice sone sort of conmunications nust be given to the
enpl oyer setting forth the sanme information required by that
regulation. As the Charging Party's letters to the Respondent
on July 1, 1987, and August 11, 1987, supplied it with the

requisite information, it is held that the enpl oyer was under

°l'f the enployer has doubts as to: (1) the
appropriateness of the unit sought to be represented or;
(2) the support of a mpjority of enployees in the proposed unit
for the organi zation claimng such representation, or if other
enpl oyee organi zation(s) intervene, the enployer or enployee
organi zation(s) can invoke the processes of the PERB to resol ve
the matter by asking for an investigation and findings. The
PERB may hold an el ection(s) anong the enpl oyees as necessary.
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a duty as of July 1, 1987, to provide prior notice of any
policy nodifications or inplenentations.

E. Ef fect of Meet and Confers Prior to July_1. 1987

Prior to July 1, 1987, the record does not indicate that
Kay, Fast, or anyone else, told the enployer that Kay and/or
Fast considered thensel ves an enpl oyee organization within the
meani ng of the Act and expected to be granted rights
appertaining thereto. The District's managenent reasonably
assuned that the neetings held wwth themwere at an infornal
supervi sor-subordinate level. The subjects of the neetings
were the subjects requested by Kay and Fast. Not until the
July 1, 1987, letter, in which recognition as an enpl oyee
organi zati on was requested, did the Respondent have notice of
the desire of Kay and Fast et al. to constitute an enpl oyee
organi zati on under the Act. To inpose a duty on an enployer to
notify enpl oyee(s) who have not clained status as an
representative enpl oyee organization prior to making a
uni l ateral change in working conditions, would place an unfair
burden on the enployer. Questions regarding when and how
conpliance with such obligation had occurred would lead to
endl ess uncertainty and litigation.

The neetings requested by Kay and Fast with a
representative of the College prior to the July 1, 1987 notice
to the College were not sufficient to charge the College with

notice of the existence of an enployee organization. |In short,
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the College, during the efforts of Kay and Fast to create an
enpl oyee organi zation, properly took a hands-off stance toward
the organi zational activities providing only such services and
information as lawfully appropriate. Until the letter of
~July 1, 1987, it had no notice of the existence of an enpl oyee
organi zation as defined in the Act. It therefore had no
obligation to provide it with prior notice of a change in
wor ki ng condi tions. In the absence of such obligation its
failure to provide such notice was not a violation of

section 3543. 5(b)

PROPOSED ORDER

Based upon the foregoing findings of fact and concl usions

of law and the entire record in this matter, Unfair Practice

case No. S-CE-1111, Butte County Part-tine Faculty Association

Comuni cation Wirkers of Anerica v. Butte Community_Col |l ege

District, and the conpani on PERB conplaint are hereby DI SM SSED,
Pursuant to California Adm nistrative Code, title 8,

part 11, section 32305, this Proposed Decision and O der shal

becone final unless a party files a statenent of exceptions

with the Board itself at the headquarters office in Sacranento

within 20 days of service of this decision. |In accordance with

PERB Regul ati ons, the statenent of exceptions should identify

by page citation or exhibit nunber the portions of the record,

if any, relied upon for such exceptions. See California

Adm ni strative Code, title 8, part IIll, section 32300. A
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docunent is considered "filed" when actually received before
the close of business (5:00 p.m) on the last day set for
filing, " . . . or when sent by telegraph or certified or
Express United States mail, postmarked not |ater than the

|ast day set for filing See California Adm nistrative
Code, title 8, part I1l, section 32135. Code of Gvil
Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nust be served concurrently
wth its filing upon each party to this proceeding. Proof of
service shall acconpany each copy served on a party or filed
with the Board itself. See California Adm nistrative Code,

title 8, part 111, section 32300, 32305 and 32140.

Dat ed August 10, 1988

WLLIAMP. SM TH
Adm ni strative Law Judge

23



